
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF KANSAS

In re: )
REDIE LEWIS ) Case No. 03-41515

)
Debtor. )

____________________________________)
)

REDIE LEWIS )
)

Plaintiff, )
)

v. ) Adversary No. 03-7068
)

OPTION ONE MORTGAGE INC., )
et al. )

)
Defendant. )

____________________________________)

MEMORANDUM AND ORDER DENYING MOTION TO ABSTAIN,
AND CONTINUING STAY ORDER

This matter is before the Court on Option One Mortgage Corp.’s Motion to Abstain from Hearing

and to Dismiss Debtor’s Adversary Case as a Non-Core Proceeding (Doc. 61) and Miller Enterprises,

Inc. and Jeffrey Miller’s Motion to Abstain from Hearing and to Dismiss Debtor’s Adversary Case (Doc.

89), which joins the motion filed by Option One Mortgage Corp.  The Plaintiff, Redie Lewis, has filed a

memorandum in opposition to the motion to abstain (Doc. 106).  The Court has reviewed the parties’

respective pleadings and is now prepared to rule.

Option One Mortgage Corp. filed this motion asking the Court to abstain from hearing this case

on the basis that it is not a core proceeding under the Bankruptcy Code. Plaintiff, Redie Lewis, (“Lewis”)

contends that this adversary proceeding is a core proceeding, and, even if it is not, that the Court still has
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jurisdiction to hear the case, as it relates to the bankruptcy case.  For the reasons set forth below, the Court

denies Option One’s motion on the basis that this is a “related to” proceeding, over which this Court does

have jurisdiction.

I. FACTUAL BACKGROUND

Lewis filed her Chapter 13 bankruptcy petition on May 30, 2003, and she filed this adversary

proceeding on August 4, 2003.  On November 25, 2003, Lewis filed an Amended Complaint naming

BNC Mortgage, Inc. (“BNC”), Option One Mortgage Corp. (“Option One”), First Union National Bank

(“First Union”), Kozeny & McCubbin, L.C. (“McCubbin”), Miller Enterprises, Inc. (“Miller Enterprises”),

Jeffrey Miller, Adamson & Associates, Inc. (“Adamson”), and Maplewood Mortgage, Inc.

(“Maplewood”) as defendants in five causes of action including negligence, violations of the Racketeer

Influenced and Corrupt Organizations (RICO) Act, Fraud and Misrepresentation, violations of the Truth

In Lending Act (TILA) and discrimination.

All the claims in this proceeding involve some aspect of the construction, purchase, financing or

foreclosure of the Debtor’s home.  The Debtor’s negligence cause of action is based upon the purported

actions of First Union and McCubbin during the foreclosure proceedings in Johnson County District Court.

The RICO claim apparently involves all of the Defendants except for McCubbin, and involves several

aspects of the purchase and foreclosure of Lewis’ home.  The Debtor’s “Fraud and Misrepresentation”

claim seeks damages against Jeffrey Miller, Miller Enterprises, Maplewood and Adamson relating to the

construction of her home.  The TILA cause of action against only BNC and First Union relates to the

financing of the purchase of the home.  Finally, the discrimination claim is brought against BNC, Miller

Enterprises, Jeffrey Miller, First Union and Option One and relates to the purchase of the home.
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The Debtor has claimed her home as exempt under Kansas’ homestead exemption.  Her Chapter

13 Plan indicates that the amount of the mortgage on the house is in dispute, presumably based upon this

adversary proceeding.

II. CONCLUSIONS OF LAW

The moving creditors claim that this Court should abstain from hearing this case pursuant to 28

U.S.C. §§ 157 and 1334.

A. The Court has jurisdiction to hear this case pursuant to 28 U.S.C. § 157.

The movants claim that the Court lacks jurisdiction to hear the claims brought in this adversary

proceeding because it is not a core proceeding under 28 U.S.C. § 157.  Section 157 authorizes district

courts to refer cases arising under the Bankruptcy Code (Chapter 11 of the United States Code), as well

as matters related to cases arising under the Bankruptcy Code, to the Bankruptcy Court for adjudication.1

For the reasons set forth below, the Court finds that it has jurisdiction to hear this case as it is related to the

Debtor’s bankruptcy proceeding.  

1. This case is not a core proceeding.

If a proceeding involves a right created by bankruptcy law, or is one that would only arise in a

bankruptcy case, it is a core proceeding.2  “Core proceedings are proceedings which have no existence

outside of bankruptcy.”3  “Actions which do not depend on the bankruptcy laws for their existence and
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which could proceed in another court are not core proceedings.”4  If a proceeding does not invoke

substantive rights created by bankruptcy law and is one that could exist outside of bankruptcy, it is a non-

core proceeding, even though it may be related to bankruptcy because of its potential effect on the estate.5

Section 157(b)(2) provides a non-exclusive list of proceedings that  are considered core proceedings.  The

Debtor claims that the adversary proceeding is a core proceeding under § 157(b)(2)(E), (H), (K) and (L).

The fact the Debtor’s claims could arguably fit within the literal wording of § 157(b)(2) does not conclude

the Court’s jurisdictional analysis.  Instead, the Court must analyze the claims to see if they fit within the

definition of a core proceeding.6  

The Court finds that the causes of action contained in the Amended Complaint are not core

proceedings.  The Debtor’s claim for negligence, violations of RICO, fraud, TILA violations and

discrimination are all independent actions “which do not depend on the bankruptcy laws for their existence

and which could proceed in another court.”7  If the Court were to adopt the Debtor’s extremely broad view

of what constitutes a core proceeding, virtually every claim that seeks monetary damages would fall within

the definition of a core proceeding. The Debtor’s attempt to frame the causes of action in a manner that

would make them core proceedings under § 157(b)(2)(E), (H), (K) and (L) is rejected by the Court. 
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2. This case is related to the Debtor’s bankruptcy proceeding.

The Court’s finding that this case is not a core proceeding does not deprive the Court of jurisdiction

to hear the case.  Bankruptcy courts have jurisdiction to hear non-core proceedings, provided they are

related to the bankruptcy proceeding.8  The test for determining whether a matter is related to a bankruptcy

proceeding is whether the outcome of the proceeding could conceivably have any effect on the estate.9 

Numerous courts have analyzed whether certain types of actions are “related to” a bankruptcy

proceeding.  Courts have found pre-petition claims such as civil rights claims,10 employment discrimination

claims,11 fraud claims,12 and actions to invalidate mortgages13 to be related to an underlying bankruptcy

case on the basis that they could effect the bankruptcy case in some way.  Like those courts, this Court

finds that the Debtor’s claims could conceivably have an effect on her Chapter 13 bankruptcy proceeding.
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The outcome of this case could have a significant impact on the amount of money that can be distributed

to creditors if she is successful.14  Because the Court finds the Debtor’s claims could conceivably have

some effect on the bankruptcy estate, the claims fall within the jurisdiction of the Court pursuant to §

157(c)(1).

B. Abstention is not appropriate in this case.

Having determined that the Court has jurisdiction to hear this case under § 157(c)(1), the Court

must now decide whether it should, or must, abstain from hearing this case pursuant to 28 U.S.C. § 1334.

The moving creditors claim that “because Debtor’s Adversary is a non-core proceeding, the

Bankruptcy Court does not have jurisdiction over the subject matter of the complaint and, therefore, must

abstain from hearing the adversary and further, dismiss said proceeding in accordance with 28 U.S.C. §§

1334(b) and 157(a) and (b).”  As noted above, the claim that the Court lacks jurisdiction to hear non-core

proceedings is completely without merit, as 28 U.S.C. § 157(c)(1) states “[a] bankruptcy judge may hear

a proceeding that is not a core proceeding but that is otherwise related to a case under title 11.”  In

addition, the Court finds that movants’ claim that the Court must abstain from hearing this case under 28

U.S.C. § 1334(b) is similarly without merit.

For mandatory abstention under 28 U.S.C. § 1334(b) to apply, the proceeding must (1) be based

upon a state law claim or cause of action; (2) lack a federal jurisdictional basis absent bankruptcy; (3) be

commenced in a state forum of appropriate jurisdiction; (4) be capable of timely adjudication; and (5) be
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a non-core proceeding.15  Every requirement of mandatory abstention provision must be met before the

Court may abstain from hearing the proceeding pursuant to § 1334.16  Mandatory abstention should be

narrowly construed and abstention exercised narrowly and cautiously.17  In addition to the above

requirements, a motion for mandatory abstention must be timely filed.18

The Court finds that the moving creditors have failed to prove at least two of the required elements

for abstention.19  First, many of the claims made by the Debtor are not state law claims.  The Debtor’s

claims for violations of RICO, TILA and discrimination (which is also based upon TILA) all arise directly

from federal law.  Second, the Court finds the federal court would have jurisdiction to hear this case even

without the bankruptcy, as the majority of the claims involve  a federal question,20 and the remaining claims
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would fall under the court’s supplemental jurisdiction.21  Because this proceeding is not based solely upon

state law claims, and because the federal courts would have jurisdiction to hear this case even without the

underlying bankruptcy, mandatory abstention is not appropriate under § 1334.22

III. CONCLUSION

The Court finds that it has jurisdiction to hear this matter, and that this adversary proceeding will

continue in this Court.  The claims brought by the Debtor, although not core proceedings, are clearly related

to the Debtor’s bankruptcy.  Therefore, the Court has jurisdiction to hear those claims pursuant to 28

U.S.C. § 157(c)(1).  In addition, mandatory abstention pursuant to 28 U.S.C. § 1334(b) is not appropriate

in this case because the Debtor’s claims are based, at least in part, upon federal law, and the claims could

have been brought in federal court even without the underlying bankruptcy.

IT IS, THEREFORE, BY THIS COURT ORDERED that the Option One Mortgage Corp.’s

Motion to Abstain from Hearing and to Dismiss Debtor’s Adversary Case as is a Non-Core Proceeding

(Doc. 61) and Defendants Miller Enterprises, Inc. and Jeffrey Miller’s Motion to Abstain from Hearing and

to Dismiss Debtor’s Adversary Case are denied.

This Court stayed discovery in this case pending resolution of this motion, and until the Court could

review various Defendants’ dispositive motions.  A quick review of the motions leads this Court to believe

that they raise serious questions going to the merits of this suit.  As a result, this Court believes it is
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appropriate to continue the stay of discovery in this case until the Court can issue a ruling on these

dispositive motions.

IT IS SO ORDERED this ____ day of May, 2004.

                                                                              
JANICE MILLER KARLIN
United States Bankruptcy Judge
District of Kansas

CERTIFICATE OF MAILING

The undersigned certifies that a copy of the Memorandum and Order Denying Motion to Abstain,
and Continuing Stay Order was deposited in the United States mail, prepaid on this ___________ day of
May, 2004, to the following:

Redie B. Lewis
7907 Hall Drive
Lenexa, Kansas 66219

Timothy A. Toth
H. Kent Desslee
KOZENY & MCCUBBIN, L.C.
1425 S. Noland Rd.
Independence, Missouri 64055



10

Garry McCubbin
Rand Oettle
Kozeny & McCubbin, L.C.
12400 Olive Blvd., Suite 555
St. Louis, Missouri 63141

James Willard
3301 Van Buren
Topeka, Kansas 66611

Steven J. Book
Scott C. Long
MCCORMICK, ADAM & LONG
10801 Mastin, Suite 800
Overland Park, Kansas 66225

Tanya Sue Wilson
Assistant United States Attorney
Federal Building, #290
444 S.E. Quincy
Topeka, Kansas  66683-3592

Todd W. Ruskamp
Kristin Trainor
SHOOK, HARDY & BACON, L.L.P.
2555 Grand Boulevard
Kansas City, Missouri 64108

Kenneth C. Jones
P.O. Box 550
130 N. Cherry, 3rd Floor
Olathe, Kansas 66051

Thomas M. Martin
One Petticoat Lane 
1010 Walnut, #500
Kansas City, Missouri 64106

Chad Pinson
Baker Botts, L.L.P.
201 Ross Avenue
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Dallas, Texas 75201-2980

Kristie Remster Orme
MCDOWELL, RICE, SMITH & GAAR
605 W. 47th Street, Suite 350
Kansas City, Missouri 64112

Jan Hamilton
Chapter 13 Trustee
P.O. Box 3527
Topeka, Kansas 66601-3527

                                                                               
DEBRA C. GOODRICH
Judicial Assistant to:
The Honorable Janice Miller Karlin
Bankruptcy Judge


